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NON-SUPPORT ACT OF 1918. 



In the exercise of its police power, where unrestrained by 
the constitution, the legislature has the undoubted right for 
the same act of omission or commission to provide a civil 
remedy to the individual and a criminal action to the State, but 
the act in question is peculiar in that it does not give a civil 
remedy, only a criminal action, though incidentally by condi- 
tional suspension of sentence of conviction, in the discretion 
of the court, it does afford reparation to the neglected wife. 

The act is as follows : 

"Any husband who shall, without just cause, desert, or wil- 
fully neglect or refuse to provide for the support and 
maintenance of his wife in destitute or necessitous cir- 
cumstances, shall be guilty of a misdemeanor, and on con- 
viction thereof, shall be punished by a fine not exceeding 
$500 (or) be sentenced to the State convict road force at 
hard labor for a period of not less than 90 days or more 
than 12 months, or both ; or in lieu of such fine being im- 
posed * * * may be required to suffer a forfeiture 
of an amount not exceeding the sum of $500. * * * 
Instead of imposing the penalties hereinbefore provided, 
or in addition thereto, the judge or justice in his discre- 
tion * * * shall have power to make an order 
* * * directing the defendant to pay a certain sum 
periodically * * * to the wife * * *" Acts 1918, 
p. 759. 

"Every wise legislature will, in the enactment of criminal 
laws have it in contemplation, rather to prevent than to 
punish crimes * * * that reparation may, in all 
cases where it is possible, be made to the party injured ; 
for all laws are imperfect which by the punishment of 
the delinquent, tend only to gratify the revenge of the 
prosecutor, without providing for his recompense * * *" 
Considerations on Criminal Law, pp. 181-183. 
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Construction of the Act. 

It is important, in limini, to ascertain what construction the 
statute should receive, as only by this may the conflicting de- 
cisions under similar statutes be reconciled. 

In State v. Waller, 49 L. R. A. (N. S.) 588, it is said: 

"In one the statute construed contemplated nothing but the 
redress of the public grievance. In the other they were 
designed to aid civil remedies for the enforcement of the 
liability for support and maintenance. The Kansas stat- 
ute is of the latter kind as the provisions subsequent to 
Sec. 1 clearly show. Its object is to ensure the observance 
of a high moral and social duty. It is remedial in its pur- 
pose, although it provides for the infliction of a severe 
penalty, and it must be liberally construed in order that 
the legislative intent may be accomplished." 

The provisions of the Virginia act are in the main those of 
the Kansas statute. The statute is penal and cannot be liber- 
ally construed so as to include offenses not within its letter and 
spirit, though the words "in destitute or necessitous circum- 
stances," which have been a source of difficulty, may be given 
their most extensive signification. 

"The rule of strict interpretation is not violated by permit- 
ting the words of the statute to have their full meaning, 
or the more extended of two meanings, or even a popular 
meaning, so that the words be taken in such sense, bent 
neither one way or the other, as will best manifest the leg- 
islative intent." Bishop St. Cr. sec. 204. 

The words "necessitous circumstances" were first used in 
tl-.e Roman and Spanish law, and as so used was a relative 
term, depending on the fortune of the deceased and the posi- 
tion in which the claimant lived during the marriage. In es- 
timating the necessities, the law requires the court to take into 
consideration the condition of the deceased spouse, and the 
habits of life which his ample fortune must have engendered 
in the family. The rule derived from the Roman or Spanish 
law in such cases is, that the surviving wife is entitled to the 
marital portion, unless she has the means bene et honeste 
vivere, according to the condition of her husband. Smith v. 
Smith, 43 La. Ann. 1140. 
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"To say that a deserted wife is destitute means no more 
than to say that she is in a condition of great need, a state 
of extreme poverty, or is without money or property upon 
which she can rely for support." State v. Wayant, 149 
Iowa 459. 

A person destitute was one who did not possess and could 
not secure the necessaries of life without charity. State • v. 
Fuller, 142 Iowa, 589; People v. Bos, 162 111. App. 454; Peo- 
ple v. Romaine, 109 N. Y. 1100. 

If a wife makes a living for herself she is not in destitute 
circumstances. Perry v. State, 220 S. W. 549. 

A delinquent husband may be punished, although his wife 
by her own exertions or the aid of friends avoids pauperism. 
People v. Malse'r, 119 Mich. 112; State v. Waller, supra. 

It is immaterial that the neglected wife has means of her 
own. Pool v. People, 24 Colo. 510. 

Thus we have a contrariety of definition of the words "des- 
titute circumstances," the one dependent upon a strict con- 
struction of the statute and giving the fullest meaning to the 
words, the other dependent upon a liberal construction of the 
statute and its terms, as a remedial statute. But every statute 
is remedial in the sense that it was enacted to amend some de- 
fect in the common law. Bishop St. Cr., sec. 192; I Minor 
Inst. p. 31. 

"The general purpose or aim of a statute may be remedial 
as where they provide punitive compensation to the in- 
jured party. But the provisions that enforce the wrong 
for which a penalty is provided, and those which define 
the punishment, are penal in their character and are con- 
strued accordingly. A statute may be remedial in part 
and penal in another." Sutherland St. Construction, sec. 
208. 

In the Virginia statute the provisions that define the crime 
of wilfully neglecting to provide for the wife in destitute or 
necessitous circumstances are penal and not remedial, and the 
provisions that enforce the wrong for which a penalty is at- 
tached, including the support order, are likewise penal and not 
remedial. For it is provided in the Acts of 1918 that the hus- 
band upon conviction shall not be released to comply with the 
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support order, unless he give recognizance, and for violation 
of the support order the suspended sentence is revoked and 
the conviction with fine, forfeiture or imprisonment is en- 
forceable. 

The statute is nowise in aid of the wife's civil remedy for 
support, as was said in State v. Waller, supra, for to obtain 
recompense, she must be "in destitute or necessitous circum- 
stances," while in her civil remedy, she need only show that 
her husband's means are more ample than her own. The 
neglected child has no direct remedy, but only through his cus- 
todian furnishing support and maintenance. Even under the 
divorce statutes, she cannot have maintenance and support 
from her husband, where her own estate is greater in value 
than that of her husband. Myers v. Myers, 83 Va. 815. 

"Giving to the words "destitute or necessitous circumstances" 
their fullest meaning, denoting absence of subsistence, and ed- 
ucational and social advantages to which the wife in the mar- 
riage state is accustomed, if she supplies them herself, surely 
she cannot be said to be in destitute or necessitous circum- 
stances, which must be from their absence, though the absence 
of her husband's labors or estate from the contribution to- 
wards these, makes the wife's labors greater, if she labors, or 
a greater demand on her estate. 

The support order which the court is permitted to make for 
the wife is not given to her as a remedy for her support, but 
to the Commonwealth to keep the wife and children from be- 
coming a public charge and from thus breaking the peace of 
society, and is not given in any other meaning or sense than 
fines, or forfeitures, and damages as a penalty, are given to the 
individual by many statutes and recoverable by the party in- 
jured, by civil remedy, although under the statute in question, 
the recompense is recoverable by and through a criminal ac- 
tion in the name of the Commonwealth as plaintiff. 

However, where the wife was left by her husband in desti- 
tute circumstances, it is no defense that the wife afterwards 
made her own living. Draper's case, 115 Va. 941. So upon 
divorce, plea that decree was entered settling all property 
rights and providing for support of wife, is not well taken, as 
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that judgment did not satisfy the judgment of conviction 
which was in the nature of punishment for previous criminal 
acts. Miller v. State, 187 Pac. 1098. 

Husband and Wife — Prosecution after Divorce Decree or 
During Pendency of Divorce Proceedings. 

It is a part of the definition of the offense that the relation 
of husband and wife should exist at the time the offense is al- 
leged to have been committed. 

During Pendency of Divorce Proceedings. 

While divorce proceedings are pending as the parties are yet 
wife and husband, the offense defined in the statute may be 
committed, and the husband prosecuted therefor. 

"The pendency of a divorce proceeding and an order for ali- 
mony therein does not defeat the jurisdiction of the mag- 
istrate. * * * People v. Cullen, 153 N. Y. 629, is 
not in point. In that case a separation had been effected 
by a decree in an action by the wife. There is no separa- 
tion but an abandonment in this case. The suit in which 
the order for alimony was obtained was the husband's 
suit and is still pending. The mere pendency of the suit 
cannot oust the magistrate's jurisdiction for it may not 
succeed." People v. Schnitzer, 71 N. Y. S. 320. 

Even after interlocutory decree, but before final decree, 
magistrate was held to have jurisdiction to try and convict the 
husband. Kingsbury v. Sternberg, 165 N. Y. S. 493. 

After Decree a Vinculo Matrimonii. 

Failure to pay the allowance for support of the children 
which are committed to the custody of the mother upon grant- 
ing a divorce a vinculo matrimonii with allowance of support 
to be paid by the father, does not render him liable for crimi- 
nal prosecution under the statute for desertion and abandon- 
ment. 

"By the former decree dissolving the marriage ties and 
awardng the children to the mother, the legal entity of the 
family life and relations with him as head of the family 
were destroyed. * * * His family rights ended as to 
her, and for the time being at least as to his children. She 
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became a single woman, with the rights of a surviving 
parent. * * * He was divested of all parental rights. 
His parental duties which survived were denned by the 
decree of the court of chancery. They could be enforced 
in a civil action and by punitive proceedings for con- 
tempt." People v. Dunston, 42 L. R. A., N. S. 1065. 

After Decree a Mensa et Thoro. 

But there is a difference between absolute divorces and de- 
crees of separation; in the latter they are yet man and wife 
and may be reconciled and unite without decree or violation of 
law. Carriens v. Carriens (W. Va.), 55 L. R. A., N. S., 931. 

Yet the ordinary duties and responsibilities of the marriage 
relation have been materially changed. The duty of the hus- 
band to support the wife is supplanted by the decree of judi- 
cial separation. After that decree he has no obligation to 
maintain her, except as adjudged by the decree. Chapman v. 
Parsons, 66 W. Va. 312. 

And it was accordingly held after decree a mensa et thoro, 
in People v. Cullen, 153 N. Y. 629, the husband could not be 
prosecuted under the New York statute for abandoning his 
wife. But the word "abandon" was given its literal meaning, 
i. e., to desert, to forsake, in that case, and in cases in other 
states as well. It seems, however, the word should have been 
given a somewhat different meaning, i. e., willful neglect or 
refusal to provide support, for ever since the decision in the Cul- 
len case, the New York courts have endeavored to explain it 
away. Except in the particular mentioned, its reasoning is 
sound and logical, because these nonsupport statutes were de- 
signed to redress a public grievance, not by giving the neg- 
lected wife a remedy, but by giving the remedy directly to the 
people, as an incident to which, recompense was made the 
wife; and, although strictly speaking the remedy was not the 
wife's, yet in the sense that the prosecution enured to her ben- 
efit, it afforded her relief, and it probably did not appear to 
the New York and other courts that the wife should be enti- 
tled to obtain relief in a criminal prosecution after she had 
sought relief in the civil suit. 

The fact is, however, in the absence of statutes prohibiting 
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it, that the wife may take advantage of her civil remedy, and 
inaugurate a criminal prosecution at the same time, for the 
failure of the husband to support her, and, as they are yet hus- 
band and wife, after decree of divorce a mensa et thoro with 
alimony in her favor, the husband may be prosecuted for vio- 
lation of the State's criminal statute, and she may thus obtain 
two separate orders for her support, because the prosecution 
by the Commonwealth of its criminal action cannot be en- 
joined; nor does prohibition lie. 

Prohibition will lie to restrain a criminal or quasi criminal 
prosecution for an offense beyond the jurisdiction of the 
court. But it will not lie when the court is acting within its 
jurisdiction. The only question involved on an application for 
a writ of prohibition to restrain a lower court from proceeding 
with a criminal trial is whether or not that court has jurisdic- 
tion to determine the matter before it and of the person of the 
accused. 32 Cyc. 611. So it has been held that where by the 
terms of an a mensa decree, the husband is ordered to support 
the wife and does not do it, he is not relieved from criminal 
prosecution for his offense against the public. People v. 
Schlott, 167 Cal. 347, 12 Ga. App. 482. 

The rule is universal, except so far as a statute annuls a 
fraudulent or illegal transaction, or where changed by statute, 
that penal statutes are to be construed strictly. Southerland's 
Case, 109 Va. 834; Bishop St. Cr., sec. 192 note. So far as it 
acts upon the offender, the remedial part of a penal statute 
must be rigorously construed. 

Our Supreme Court remarked, obiter, in Burton's case, 109 
Va. 800: 

"There is no fixed standard by which the law undertakes to 
define what shall constitute destitute and necessitous cir- 
cumstances. It may vary with the condition to which the 
parties have been accustomed." 

As those words form a part of the definition of the offense 
in the statute, there must be some fixed standard of determin- 
ing their meaning. Taken in their popular sense, or in their 
most extensive signification, they mean that the neglected wife 
is bereft of physical, educational and social necessities, and 
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unless supplied by herself or her husband, it would be neces- 
sary for some one else to supply them. These necessaries do 
not vary with the condition to which the parties have been ac- 
customed in the marriage state while living together, or al- 
though while living together, withdrawn by the husband, be- 
cause the peace of society is not disturbed while the neglected 
wife is supplied with sufficient of these necessaries to keep her 
from becoming a public charge. It was not intended by the 
legislature that the wife should receive support in the criminal 
proceeding to the same extent as it is recoverable as alimony 
in a civil proceeding, because the Act requires the wife to be 
in destitute or necessitous circumstances to put the criminal 
machinery of the State in motion against her husband. And 
the word "desert" is unlike the meaning of the word desertion 
as to the wife in the divorce statutes, for in the latter the wife 
is entitled to the consortium by virtue of the marriage con- 
tract, and the remedy for its breach is personal to her, and as 
to the child it means neglect or refusal to maintain, and the 
mere act of parting physical presence is immaterial, as long as 
the child is not in destitute or necessitous condition as a result 
of abandonment by the parent. 

While absence is a necessary element in the crime of aban- 
doning destitute and dependent children, abandonment does 
not mean merely going away from such children, but where a 
father lawfully leaves his children, and they afterwards be- 
come destitute and dependent, and he wilfully fails to support 
them, he is guilty of abandonment. 29 Cyc, p. 1677. 

"There may doubtless be such a thing as what may be called 
'constructive abandonment.' If husband and wife live 
separate by consent, and the wife becomes destitute to the 
husband's knowledge, and he, thereafter, though of suffi- 
cient ability refuses to provide or go near her, or make 
any arrangement for her support, he has just as effectually 
abandoned her, as though he had departed from the 
State leaving her in a destitute condition." Spencer v. 
State, 132 Wis. 519. 

Extradition for Offense — Venue. 

A conviction cannot be had of a husband who was a resi- 
dent of another state at the time the act went into effect and 
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at the time the information was filed. People v. Herrick, 200 
111. App. 428. There cannot be said to be a desertion or neg- 
lect to provide where the wife or child goes into another state 
and the husband and father does not go there, or if the hus- 
band goes there, he does not authorize or ratify the change of 
domicile. Jamerson v. State, 80 Ga. 111. Where, however, a 
husband separates from his wife and children in one county, 
and sends her and children by his agent to another county, 
and his children there become dependent and destitute, he is 
indictable in the latter county for abandonment. Bennefield 
v. State, 80 Ga. 107. The place where the injury is done is the 
place where the crime is committed. If one personally out of 
the country puts in motion a force which takes place within it, 
he is answerable where the evil is done, though his presence 
be elsewhere. A criminal complaint alleging nonsupport of 
minor children by defendant who, during the time covered was 
in Warwick in Kent County, while the children were in West- 
erly, Washington county, is properly brought in Westerly." 
State v. Peabody, 25 R. I. 544. 

Alfred E. Cohen. 
Richmond, Va. 



